INTRODUCTION
As a lawyer, I have worked in New York City Family Courts since 1994. In the last few years, I have become increasingly attracted to mediation as a method of solving disputes within families. I studied community and family-based mediation, and, in 2006, began mediating custody and visitation cases for the New York City Family Court Mediation Program ("the Program"). Through this court-funded program, parents' who use Family Court to seek custody of or visitation with their children are offered free mediation services as a method of resolving cases instead of going to trial. Mediation helps the courts remove cases from congested calendars. It is also helpful to parents who wish to create their own agreements, a process which often results in their having more investment in the outcome. It creates a model for parents for their own future problem-solving. It creates an opportunity to make agreements that are more specifically tailored to that particular family's situation. It allows parents a full opportunity to be heard-by each other, as well as by the mediator. It gives parents a chance to step back and consider their priorities, and their roles in their children's lives. These actions all enhance the quality of the lives of the parties and of the children who are the subjects of these disputes.
In the spring of 2007, program mediators were told that judges and referees 2 in Kings County (Brooklyn) Family Court would no longer acceptjoint custody language in mediated Agreements. This was not mandated in other boroughs. This article gives some background of family court and mediation, examines the implications of this decision and suggests options that could be explored. The first section will provide a background on the structure and issues surrounding the New York City Family Courts. The second section is an overview of mediation and how mediation has been used in custody and visitation cases. The third section describes how custody determinations have been made, and the last section describes the tension between the court's need for efficiency and the concept of self-determination, which is central to the mediation process. Finally, I offer suggestions for the court mediation program to address this intrinsic tension. Woven throughout the article is a case study, which illuminates the mediation process. YORK CITY FAMILY COURT 4 (2006) , available at http://www.abcny.org/ pdf/famguide-ms.pdf (defining referees as being able to "hear and issue orders in custody, visitation, and foster-care cases" and judges as being "in charge of the hearing (trial)" and able to "listen to witnesses, examine evidence, and then decide whether the case has been proven").
One of the first things I notice is the dynamic of the parties when
3 In order to protect clients' confidentiality, the facts of this case study are a composite of several cases. The dynamics (including my own reactions) are absolutely as I perceived them in one particular case.
[Vol. up. 4 The concept of confidentiality is key to the commitment to use mediation as an alternative to litigation. That concept has become compromised recently in New York by the Fourth Department of the Appellate Division. Hauzinger v. Hauzinger, 842 N.Y.S.2d 646, 647 (App. Div. 2007) . In Hauzinger, a couple attempted divorce mediation, but it fell apart. The case went to litigation, and the husband subpoenaed the mediator to produce records of the mediation process in a divorce proceeding. Id. The mediator resisted the subpoena in a motion to quash, but the Appellate Division upheld the Supreme Court denial, determining that the mediator had to testify. This sent shock waves throughout the mediation community. 
I. THE NEW YORK CITY FAMILY COURTS

A. Overview
As part of the Unified Court System, each county in New York State has its own family court. 5 New York City ("NYC") is made up of five counties (or boroughs). While some programs and administrative decisions affect the New York City Family Court System as a whole, each courthouse retains its own culture.
Family Courts have jurisdiction over cases involving child support, custody, visitation, abuse or neglect, foster care, terminations of parental rights, family offense (orders of protection), parentteen (Persons in Need of Supervision, or PINS) and juvenile delinquency. 6 Divorce, separation and annulments of marriages are heard in New York State Supreme Court, which is also a trial level court. 7 Thus, parents who are unmarried must litigate disputes regarding their children in Family Court, while married parents must litigate divorces (and disputes regarding their children) in Supreme Court.
Family Court and Supreme Court are on the same judicial level. Cases decided in either Court can be appealed to the Appel-5 N.Y. FAM. CT. AcT § 113 (McKinney 1999 York Family Courts to the public was intended to "help the public better understand the dire conditions in the court," and quoting Chief Judge Kaye as stating that " [t] he conditions of the courts do so much to undermine the experience of the people who work there and who come there"); VITULLO-MARTIN, supra note 7, at 17-18 (reporting that while most survey respondents did not report anything negative relating to the physical conditions of Family Court, inspection of the physical conditions by the report authors revealed the following problems: grungy waiting rooms and broken chairs which were "exacerbated by the long waits"; "bathrooms with broken urinals and toilets" but "cleaned three times a day" and "usually clean"; "nonfunctional water fountains" and others that while "operational produce a flow of water too weak to be usable or sanitary").
18 See Philip M. Genty, Clients Don't Take Sabbaticals: The Indispensable In-House Clinic and the Teaching of Empathy, 7 CLINICAL L. REv. 273, 274 (2000) (describing a 20-year old client, litigating to gain custody of her younger siblings from what she believed was marginal foster care, who believed that the agency placed her siblings in an inadequate foster home because that was "'good enough' for these African American children" and that she, herself, was perceived as being "immature, meddlesome, and unrealistic" in wanting and believing that she could give a better home life for her younger siblings).
[Vol. Assemblyman Roger Green, addressing the New York State Assembly, proposed that the over-representation of African-American children in foster care was due to biases that occur at the point caseworkers first begin to investigate, and that racism and class bias continue to influence perceptions, expectations, and service delivery as children wend their ways through the child welfare system. New York City Family Court calendars are unbelievably congested. Nearly all litigants are told to come to court when the court opens at 9:30 A.M. They are not given specific appointments. It is not unusual for an attorney to appear on ten cases a day divided among different courtrooms on different floors of the courthouse. Nor is it unusual for judges to hear over 80 cases each day (sometimes just for administrative matters, sometimes for actual hearings) .24 With calendars like that, judges must hear whichever case is ready, meaning having all of the litigants, attorneys and witnesses present and prepared to appear.
2 5 As a result, litigants often must wait hours for their case to be heard, even if their case is only on the calendar for return of service-a chaotic system, at best. (Fall 2005) (reporting that the Brooklyn Supreme and Family Courthouse was the state's "largest and most technologically-advanced courthouse" and quoted Kings and Richmond (Staten Island) Counties' Family Court Supervising Judge Jane Pearl as stating that the new facility "'raises the dignity' of both litigants and attorneys, especially the selfrepresented"). tors are routinely broken or being repaired. 27 Often, only one elevator is in use to carry roughly 3,000 people a day up to the court, where the courtrooms are on the 6th, 7th and 8th floors. If litigants are not present, their cases cannot be called. As a result, judges must adjourn cases, often for months at a time, delaying justice and litigants' day in court. 2 8 This all adds up to give the family courthouses the milieu of a welfare office rather than a representation of justice.
Once inside the courtroom, cases are often rushed or adjourned, if they are heard at all. 2 9 Cases may be adjourned for weeks or even months at a time, and litigants may be told to come back again and again. This is frustrating for those who have to work or have child-care responsibilities because they have to take a whole day off each time they must appear in court, and/or arrange for others to take care of their children. Parents have told me that they have used all of their vacation time for the year waiting in Family Court. One parent told me that she lost herjob because of required Family Court appearances. What might have started out seeming like a simple matter may take months or even years to complete.
Most Family Court litigants appear either pro se or by courtappointed ("18-B") attorneys." Although the U.S. Supreme Court declined to rule that parents have a constitutional right to a courtappointed attorney on non-criminal matters, 3 1 the New York State legislature has granted parents the right to such attorneys in custody and visitation, neglect and abuse matters, as well as termination of parental rights. Thus, a large income gap separates people who are eligible for a free, court-appointed attorney, and those who can afford to pay normal attorney's fees, which, at $250-$500 per hour, could add up to $5,000 or $10,000 per case.
To initiate a case, a person files a petition in the court's petition room, with the assistance of a clerk. 36 The clerk asks the petitioner questions to obtain a brief summary of the case, and then writes up the petition on his or her behalf. 37 The petitioner is then sent to an intake "part" (or courtroom) and waits to go before a judge who reviews the petition, decides whether to appoint an 18-B attorney or law guardian, decides on other preliminary matters, or adjourns the case for the petitioner to serve the petition on the opposing party. The judge may refer the case to the mediation program at this point. Judges and referees who are more open to mediation refer more often. Some screen out cases for domestic violence; others refer more and let the mediation program screen out cases that might be inappropriate. Litigated custody cases can be frustrating for judges, who are asked to determine "the best interests of the child," in a dispute between two fit parents. "Best interest" factors include maintaining physical, financial and emotional stability in the child's life; the and rights, including the loss of a child's society . . . and therefore have a constitutional right to counsel in such proceedings").
33 Id. (stating that the purpose of the right to counsel provision "is to provide a means for implementing the right to assigned counsel for indigent persons in proceedings under" the Family Court Act quality of the home environment; the child's wishes; each parent's past performance; the relative fitness and ability of each parent to guide and provide for the child's intellectual and emotional development; and the affect the award of custody to one parent would have on the relationship with the other. 3 " Even where both parents are fit, the proceedings can be acrimonious and may lead to hours of court time tied up in mudslinging, or a series of accusations, founded or not, between angry parents.
In addition to the parents, children also have a voice in the proceedings. Children are assigned law guardians, who interview them and represent their interests in court. 9 Law guardians for young children (up to the age of about nine or ten, depending on their level of maturity) may substitute their judgment as to what they believe should happen. 4° Law guardians for older children must represent the children's interests directly. 4 '
The Family Court mediation program was started in response to the chaotic nature of family court. The program is intended to better serve parents seeking custody and visitation by offering an alternative. 8 (2002) , available at http://www. brooklynbar.org/vlp/booklets/69381CBCBasicCustodyrcb.pdf (noting that in a custody dispute a child can be represented by either a law guardian or a guardian ad litem and, unlike a law guardian, a guardian ad litem need not be a lawyer even though he or she "will investigate the case and report to the judge" who can then "ask the guardian ad litem for a recommendation about custody and visitation" and "tell the Judge what s/he thinks is best for the child, regardless of the child's wishes" Parties meet directly with a neutral mediator, who guides them through a dispute resolution. The mediator helps them explore the issues, identifying each party's interests and the values underlying those interests, brainstorming options and coming to a mutually agreeable solution. 4 4 Once an agreement is reached, the mediator writes down the terms of the agreement. If the mediation is connected with a court program, the written agreement, once approved by the parties, is submitted to the court, which then so-orders it. At that point it becomes an enforceable court order.
Maritza was nearly an hour
The goal of mediation is not simply coming to an agreement. Agreements could be reached through strong-arming, manipulating, or coercion. These would not be considered mediated agreements. The goals of mediation lie in its underlying values of selfdetermination, voluntariness, impartiality, confidentiality, and safety.
4 5 The process is as important as the ends, or as Marshall McLuhan once famously said, "[t] he medium is the message. ' '46 Mediation is particularly well-suited to parties who have an ongoing relationship, such as family members. While the litigation process often exacerbates acrimony between parties, mediation seeks to assist parties to work together toward a mutually agreeable result. 47 That experience of working together provides a model for future conflicts that may arise, thus giving parties the example and tools they can draw upon under new circumstances. As a committee of experienced family law mediators wrote, "family mediation is a valuable option for many families because it can increase the selfdetermination of participants and their ability to communicate; promote the best interests of the children; and reduce the economic and emotional costs associated with the resolution of family disputes. (2004) , available at http://findarticles.com/p/articles/mi-qa3923/is_200405/ ain9377119 (stating that some mediators characterize the process of having "the parties reframe their interests and needs in a way that will help them see what they have in common and what they might like from each other" as a "problem-solving approach" while others label this a "visioning" exercise). A mediator shall conduct a mediation based on the principle of party self-determination. Self-determination is the act of coming to a voluntary, uncoerced decision in which each party makes free and informed choices as to process and outcome. Parties may exercise self-determination at any stage of mediation, including mediator. selection, process design, participation in or withdrawal from the process, and outcomes. Mediators must apply and be interviewed by CMS staff to be accepted into the Program. Although there are no formal educational requirements, most are college graduates. 56 It is not necessary to have a law degree to mediate or to draft agreements, although CMS staff must approve all agreements. Mediators have to go through a twelve-hour specialized custody and visitation training as well as the basic thirty-hour mediation training certified by the Office of Court Administration, both offered through CMS. 57 They begin a thirteen-week apprenticeship period in which they first observe, then co-mediate, and then are observed by experienced mediators. 58 CMS trains its students in "values-centered mediation." Fundamental to this approach is the concept that "people can gain meaning and value from conflict. ' 59 This stems from the philosophy of psychiatrist and holocaust survivor Dr. Viktor Frankl, who wrote in his most famous book, Man's Search for Meaning, "we can discover [the] meaning of life in three different ways: (1) by creating a work or doing a deed; (2) by experiencing something or encountering someone; and (3) by the attitude we take toward unavoidable suffering.
60
Mediation gives parties the opportunity and the skills needed to work through conflict to find meaning by examining their own [Vol. 11:127 core values and those of the person with whom they are mediating. The attitude they take toward conflict (which has often become for them a source of "unavoidable suffering") certainly affects their progress in the mediation process. Conflict is transformed from being a roadblock to a springboard for deep communication. This approach is especially well-suited for separated parents, who often bring their disappointment and mistrust of each other to the table ahead of their love for their shared child. In a typical Family Court mediation, the parties meet with the mediator for up to three or four sessions, each lasting two hours. Because the process is voluntary, parties may discontinue their participation at any time. If they continue, they go through the stages of mediation: identifying issues, identifying underlying values, developing options, and finding areas of agreement. 6 Once the parties come to an agreement, the mediator takes the regular steps of drafting a proposed judicial order. The parties review it, sign the final draft, and it is submitted to the court for modification or approval. If the judge approves the agreement, s/ he signs ("so orders") it, and it then becomes enforceable in court.
Because a judge must review the agreements, the Program must try to ensure that the agreements it presents are acceptable to the court. Ajudge generally wants to see that the parties intend to abide by the mediated agreement. For this reason, parties should be prepared to defend their agreement to the judge. Parties who appear to disagree about or contest the terms of the mediated agreement when they go before the judge for approval run the risk of having their agreement rejected. 6 2 If this were to happen, the parties would be subject to the regular litigation process, where the judge would hold a hearing, giving parties an opportunity to be heard and would make his/her own binding determination.
There is an inherent tension between mediation and the family court system. Although self-determination is a goal of mediation, it is not a goal of the court system. Theoretically, it is not the mediator's job to determine what can or cannot be written into an agreement. Parties can be extremely creative in preparing their agreements and shape them according to the needs of their particular families. At the same time, however, the mediator must be mindful of the law, and of what would be acceptable to the Court. The mediator must do reality testing with each party to help the parties decide whether each part of the agreement will really be viable.
For instance, in one case I mediated, the father agreed to pick the child up from the mother's home every Saturday at 11:30 A.M. However, upon further questioning, it turned out his work schedule made it such that this was impossible, and he was actually relying upon his younger sister to pick up the child. It wasn't until we brought the sister into the mediation process and got her agreement to be involved every week that the parties came to a resolution.
In addition, since Family Court is so overwhelmingly crowded, there is an exigent need forjudicial efficiency. Judges will approve only those agreements that will stand the test of time.
B. The Child's Voice
Neither children nor their Law Guardians participate in the mediation process, so they do not have a direct voice in creating an agreement before it goes to court. Once an agreement is presented to the court the Law Guardian receives a copy and either approves it, suggests changes, or challenges it. At that point the process may be largely pro forma. In one case I mediated, the parents decided that the teenaged children would be split up-the girl would live with their mother, the boy would live with the father. The parents were in complete agreement, but I had no idea how the children felt, nor was I allowed to check with their Law Guardian before I wrote up the agreement. It seems to me that, at least in some cases, the Law Guardian should participate in the creation or drafting of the parents' agreement.
In the case of little children, it will necessarily be the adults who make the decision. A good reason not to include children in the process is that it could be harmful if they felt that they had to choose between their parents. 6 " Another reason given is that one of the purposes of mediation is to help parents communicate better about their children with each other and to carry those skills outside of the mediation process. Parents often have conversations REV. 517, 534 (1998) (noting that using "child preferences has been criticized because it requires that children choose between their parents, which may cause them to feel guilty, threatened, or pressured" and that various state courts have recognized that testifying in divorce proceedings can be a harmful and traumatic experience for children).
about their children that don't include the children. So mediation is an extension of that kind of conversation.
However, the courts obviously believe the child's voice is important because children are assigned Law Guardians to represent their interests in custody and visitation proceedings. One of the goals of custody and visitation mediation is to focus the parents more on the children and less on their own interests. 6 4 It takes a skilled mediator to keep the child's presence in the mediation room without direct representation. 
III. DIFFERENT TYPES OF CUSTODY
Custody arrangements break down into two types-physical and legal. 6 5 Physical custody refers to where the child lives and how much time she spends with each parent. 66 The parent with physical custody at any given moment makes immediate decisions, such as the child's bedtime, what the child will eat and whether or not the child can play with friends. 6 The parent who does not have physical custody presumptively has rights to visitation with their child.
6 " Legal custody refers to decision-making authority and responsibility about larger issues, most typically healthcare, education and religion.
69 These issues reflect the parent's values. Sole legal custody means that one parent has final say, whether or not s/he involves the other parent in the decision. 0 Split legal custody means that one parent makes decisions about some areas (e.g. religion and education) while the other has final say over other areas (e.g. medical decisions).71 It could also mean that one parent has custody of one child while the other parent has custody of the others.
7 2 Joint legal custody means that parents must make large decisions together.
3
65 CROSS-BOROUGH COLLABORATION, supra note 39, at 7-8 (2002) . 66 Id. at 8 (stating that physical or "residential" custody refers to circumstances in which a child lives with one parent, but that parent "may or may not also have legal custody"). 68 See id. (outlining and defining custody and visitation court terms and the parenting rights that follow). 69 Id. at 1. 70 Paradise, supra note 63, at 537-38 (noting that sole custody "is the traditional custodial arrangement and it perpetuates the traditional notion that mothers, not fathers, are essential parents"); CROSS-BoROUGH COLLABORATION, supra note 39, at 7 (noting that "[t]he parent with sole custody is called the custodial parent" while " [t] he parent who does not have sole custody is called the non-custodial parent").
71 PARENTING DEFINITIONS, supra note 67, at 1. 72 CROss-BoROUGH COLLABORATION, supra note 39, at 15.
73 Paradise, supra note 63, at 540 (stating that courts use joint legal custody "when joint physical custody is simply impossible, or when the children or parents refuse to [Vol. 11:127 
A. Joint Custody
The concept of joint custody has long been controversial in the United States, and New York courts have struggled with the concept. New York Domestic Relations Law provides that for cases involving divorce, separation or annulment of marriage or actions involving custody or visitation "there shall be no prima facie right to the custody of the child in either parent. ' 74 As the New York County Supreme Court stated in the late 1970s:
Joint custody is an appealing concept. It permits the Court to escape an agonizing choice, to keep from wounding the self-esteem of either parent and to avoid the appearance of discrimination between the sexes. Joint custody allows parents to have an equal voice in making decisions, and it recognizes the advantages of shared responsibility for raising the young. But serious questions remain to be answered. How does joint custody affect children? What are the factors to be considered and weighed? While the Court should not yield to the frivolous objections of one party, it must give thought to whether joint custody is feasible when one party is opposed and court intervention is needed to effectuate it.
75
A few years later, though, the Appellate Division, Second Department, spelled out the circumstances in which joint custody might be appropriate: "[a] n award of joint custody is only appropriate where the parties involved are relatively stable, amicable parents who can behave in a mature, civilized fashion (citation omitted). They must be capable of cooperating in making decisions on matters relating to the care and welfare of the children." 7 6 This was further defined by the Third Department. It is well settled that "U]oint custody involves the sharing by the parents of responsibility for and control over the upbringing of their children, and imposes upon the parents an obligation to behave in a mature, civilized and cooperative manner in carrying out the joint custody arrangement." 7 7 For these reasons, although an award of joint custody generally is recognized as inappropriate where the parties cooperate in joint physical custody situations" and that joint legal custody "affords more rights to the non-custodial parent than sole custody. .. [since] ... the noncustodial parent may feel that he or she is more significant in his or her children's lives, and may, therefore, be more willing to accept emotional and financial responsibility"). are so embattled and embittered as to effectively preclude joint decision-making, 78 "[s]uch an arrangement may be ordered . . . where both parties are fit and loving parents, possess a desire to share in the upbringing of their children and have demonstrated a willingness and ability to set aside their personal differences and work together for the good of their children.
79
The concept and the reality of joint custody grew out of the context of equal rights for women, including the right to work and to be free from having full-time child-rearing responsibilities. 8°M en embraced joint custody because it gave them more rights than they had previously. 8 1 Some authors have stated that by being more involved, non-custodial parents will be more likely to pay child support. 8 2
On the other hand, some feminists have criticized the concept of joint custody. One argument is that men who had little to do with their children are suddenly given equal say in how they will be raised. 8 " Some advocates argue that it is bad for children to be raised in two different homes.
84
And yetjoint custody has its proponents, precisely because it is based upon a value of equality between the parents. As Jo-Ellen Paradise stated:
The term "custody battle" is frequently used to refer to the process whereby a couple reaches a decision regarding custody. Such disputes pit parent against parent to determine who is better fitted to raise the children. The fact that a court purports to "award" custody suggests that, in the end, there are winners and losers. Joint custody, however, eliminates these emotional struggles, allowing both parents to "win." Neither need demonstrate a higher degree of parenting skill than the other, and the children maintain significant contact with both-providing a more holistic life for them all. 8 5 Today, joint custody (legal, physical or both) is presumed in 78 Braiman v. Braiman, 387 N.E.2d 1019 , 1021 (N.Y. 1978 . 79 Palmer v. Palmer, 637 N.Y.S.2d 225, 226 (N.Y. App. Div. 1996) . 80 Paradise, supra note 63, at 571. 81 Id. at 568-69 (noting that "[j]oint custody arrangements allow men to spend more time with their children, decreasing the likelihood that shallow father-child relationships, common to sole maternal custody awards will develop").
82 Id. at 566. Professor Guggenheim argues that child custody disputes are not about the children at all, but serve the parents' interests.
88
Others have also seen custody disputes as resembling property disputes. As professor and noted family law scholar Andrew Schepard put it:
Custody of a minor child encompasses a broad set of rights including "possession" of the child and decision-making capacity with respect to the child's upbringing. It historically focuses on parental power, not parental responsibilities. The child is deemed to be "in custody" of the parents because the child has no independent rights.
"
In English common law, it was presumed that men would be awarded custody because of this ownership right. 9° In the late nineteenth century, American case law reversed this presumption in favor of the woman in a custody dispute. 9 1 The "tender years doctrine" assumed that women were better nurturers of small children than men. 88 GUGGENHEIM, supra note 83, at 143 (arguing that "[t] he history of child custody disputes is the story of adults using the language of children and their rights to gain something for themselves").
89 Andrew Schepard, Cooperative Parenting After Divorce and Separation, N.Y. L.J., June 4, 1977, at 3. 90 Paradise, supra note 63, at 525.
91 Id. at 526.
92 Id. at 526-27 (stating that the tender years presumption that custody should be awarded to mothers "ultimately established a maternal preference in the twentieth century, where, absent a showing of unfitness, the mother automatically received custody of children below a certain age"). rangements to make custody decisions. 9 3 How do judges decide? Today practitioners operate under the "best interests of the child" doctrine, which compares the parents' interactions with the child and siblings, the child's adjustment to the parents' homes, the child's wishes, and the mental and physical health of all involved. 4 The best interests doctrine seems both fair and child-centered.
Yet there are problems with the best interests standard, too. It is applied unevenly, with some judges determining that some factors matter more and some not at all. It pits one fit parent against another, often with the child caught in the middle. Professor Guggenheim points out that "by relying on such an indeterminate standard, parents are encouraged to litigate their dispute with their expartner." 9 5 He states that the number and intensity of contested custody cases has risen exponentially. 6 In addition, these cases last longer and are costlier to resolve. In divorce cases this means that the money which was meant for the child's care, upbringing, and education is now going to parents' attorneys. One problem with joint custody, either as agreed to in mediation or as awarded by the court, is that if parents cannot agree on an issue in the future, they must come back to court to have the issue resolved by ajudge or referee. As one family court judge put it, "while joint legal custody may sound like the fairest and best option, unless the parents can talk to each other and mutually reach decisions about their child, no matter how they may feel about each other, joint legal custody cannot work." 9 " Mediation is designed to help parents talk to and mutually reach decisions about their children.
Detractors from joint custody argue that people may come back several times to file violations or requests to modify custody and visitation orders. This may happen more often in family court where there are no filing fees and where most people represent themselves than in supreme court. Repeated filings, of course, clog up the judicial system, which cannot "micromanage" these disputes.
There is a sense among judges that, if people could handle their own problems, they would not have come to court in the first place. 9 I would argue, however, that people who use mediation to reach an agreement are more prone to take responsibility for their actions and to work things out with each other (albeit with the help of a third party) than are people who simply rely on an authority figure to make a decision for them. Parents who can mediate successfully are the best candidates for joint custody. Therefore, it is ironic that clients who have been through mediation are the very litigants who are barred from obtaining joint custody orders. Additionally, there is no evidence that people with joint custody as a result of mediated agreements come back to court more frequently than those granted joint custody by a judge.
Then there are, of course, the issues of class and race, which cannot be ignored in any discussion about New York City Family Courts. There is a general perception that the courts play a larger part in the role of the lives of the poor. Certainly that is reflected in the "apartheid" reality of who the family court litigants are. I do not imagine that the judges who came up with the policy not to allow joint custody in mediated agreements were overtly contemplating that people of a certain class or race could not handle the responsibility of such a determination. However, since we have a kind of defacto segregation among the Courts, the impact of what happens in Family Court is certainly felt more in poor, non-white communities than it is in the general population.
The Court's Alternative Dispute Resolution Coordinator, Catherine Friedman, Esq., suggested that judges might be more open to agreements including a provision for joint custody if they are well-thought-out and detailed. She referred to a Parenting Plan checklist, which had been given to Program mediators and which serves to remind the mediator to review the details of exactly how the parents will share time with their children, and how they will make decisions in the future.
1°° While parties may find it hard to project what situations will arise, mediators know that the details are central to a good agreement. Certainly, lawyers know that it is in interpretation where the real basis for future disputes can arise, and that cases can rise or fall on the interpretation of one or two words. 
IV. JOINT CUSTODY IN MEDIATED AGREEMENTS
Beginning in May 2007, Program mediators were told that they could no longer write agreements with joint custody written into them in Brooklyn. We were told that this was a mandate of the judges and referees who heard custody and visitation cases. It was only the Brooklyn judges who insisted on this, not the judges in other boroughs. It was, they explained, a question ofjudicial economy. Their thinking was that, if couples got along so poorly that they had to come to court to resolve their differences, it was clear that they could not make decisions together, thus they were not suitable for joint custody. To include joint custody (and therefore joint decision-making) was only to invite couples to come back again and again when any little issue arose.
The Program staff gave us suggested language, which at least one judge found acceptable."' The suggested language looks like joint custody at first, but is in fact sole custody as given to the parent who has physical custody. It says:
Joint custody is awarded to both parents; physical custody of the child(ren) is awarded to the _ ; both parents will share the responsibility for making major decisions about the child(ren)'s education, need for supplemental instruction from tutors or other specialists, medical care and treatment, need for therapy and counseling; religious training and extra-curricular activities; both parents will have an equal say on these issues but acknowledge the possibility that they may not be able to reach a joint decision after reasonable negotiation and consultation, and in that case, the final decision will be made by the parent with physical custody; each parent shall have access to information about the child(ren)'s progress in school, grades and [sic] will be permitted to attend school functions and meet with the child (ren)'s teachers, and have access to medical information and contact with the child(ren)'s treating physicians or therapists; in the event the custodial parent is incapacitated and unable to care for the child on a temporary or limited basis the custodial parent is to arrange with the non-custodial parent for interim care of the child(ren) as a first resort.' 02 Although this language gives the non-custodial parent the opportunity to have more involvement than straight sole custody, it is not enforceable as ajoint custody arrangement. The language suggested for sole custody is as follows:
Sole custody is awarded to the _ ; the custodial parent will arrange for the non-custodial parent to be given access to information about the child(ren)'s progress in school, grades and deportment; the non-custodial parent will be permitted to attend school functions and meet with the child(ren)'s teachers; the custodial parent will honor the right of the non-custodial parent and child(ren) to communicate with each other without interference or monitoring by telephone, in writing or by e-mail during reasonable hours; the custodial parent will not schedule extra-curricular activities, lessons, trips or appointments at a time which will interfere with the other parent's right of contact or visitation; the custodial parent will arrange for the non-custodial parent to have access to medical information and contact with the child(ren)'s treating physicians or therapists; in the event the custodial parent is incapacitated and unable to care for the child(ren) on a temporary or limited basis, the custodial parent is to arrange with the non-custodial parent for interim care of the child(ren) as a first resort.' 0 3
The above language promulgates a half-truth. The words 'joint custody" are in the language, but the reality is that the person with final decision-making power has sole legal custody.
To disallow joint custody in a mediated agreement is in conflict with the goal of self-determination, which is one of the core foundations of mediation.
Did they think that poor people were more likely than rich people to come back to court? Perhaps-and perhaps this is true. There are no filing fees in Family Court, and because people tend to represent themselves rather than hire lawyers, it is a much cheaper process. Would judges have imposed such a rule if the cli-102 NEW YORK CITY FAMILY COURT MEDIATION PROGRAM DOCUMENT: SUGGESTED ME-DIATION LANGUAGE, (on file with the New York City Law Review) (emphasis added).
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ents were middle class and white? It's hard not to entertain that thought. Sometimes the judges are right. In one case I mediated, the father insisted on keeping primary custody even though he often left the child with the child's grandmother rather than letting the mother have the child more often. He was unwilling to move from his position, and they could not come to an agreement. But there are times when couples have a history of working things out, and of getting along. In those cases, I believe joint custody would be appropriate.
V. CONCLUSION
Joint custody should be one of the options available to couples that are divorcing, no matter how poorly they are able to co-parent. joint custody is available to parents in New York City Family Courts in Manhattan, the Bronx, Queens and Staten Island. It must also be available to parents who mediate their agreements in Brooklyn. The mediative experience can be a model for joint decision making, and can serve to help couples overcome their differences by focusing on the larger picture, particularly on the needs of their children. This goal is idealistic, but once they have been through mediation, parties have listened to each other and worked together to arrive at mutually agreeable solutions.
This mediative process could also improve dialogue between judges and mediators, who also have a continuing relationship. They could apply the principles of mediation to work together to reach mutually agreeable solutions within the realities of the court system.
Family Court Judges have the incredibly difficult task of handling huge volumes of cases with few resources and often complicated facts. However, they must never lose their humanity. The great judge, Jack B. Weinstein, Senior judge United States District Court of the Eastern District of New York, once wrote under the header "Empathy, Most Powerful Solvent": : 04 Trial judges, as front-line representatives of the law, the human face of the law, cannot blink away the baleful effects in our criminal and civil litigations of sharp and growing socioeconomic differences .... The challenge to the judge becomes how we can most effectively minimize the inequalities while providing an ac-jurisdictions to discuss when joint custody works best, and how they handle joint custody in mediated agreements. 6. Speak to parents who have written joint custody into their mediated agreements to determine how they are doing, and compare those outcomes with those without joint custody. 7. Give mediators more thorough training on the court process and require them to observe contested custody hearings. 8. Teach judges about the basic mediation techniques and philosophy so they can better understand the process and power of self-determination. 9. Hold a special meeting of Brooklyn Family Court Judges to meet with Brooklyn Program mediators to discuss the issue and decide together how to address the issue ofjoint custody in mediated agreements. 10. Set up a mediation session between Program mediators and Family Court Judges from all boroughs so that both sides may have an opportunity to explore their own values and those of the opposite party. This would also give both sides an opportunity to be heard, while working together to arise at a mutually agreeable solution that meets the needs of all parties. The possibilities for such solutions would be myriad.
